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F1 CEC ITTEE MEETING NOTIC

Date: Wednesday, April 15, 2020
Time: 12:00 P.M.
Location: Remotely*

ANNOUNCEMENT - Any person may make a video or audio recording of an open session of a meeting, or may transmit the meeting through any medium, subject to
reasonable requirements of the chair as to the number, placement and operation of equipment used so as not to interfere with the conduct of the meeting. Any person
intending to make such recording shall notify the Chair forthwith. All Documents referenced or used during the meeting must be submitted in duplicate to the Chair,
pursuant to the Open Meeting and Public Records Law. All documents shall become part of the official record of the meeting.
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SCHEDULE OF BUSINESS
(Agenda attached)

Acceptance/Corrections to Minutes of Prior Meeting(s).

Budget and Orders (Money orders, loan orders, revolving funds, other financial).
Appointments, vacancies and other personnel matters.

Ordinances and Acceptance of General Laws and Special Acts.

Authorizations Required by Statute (Contracts, Election Orders, Grants, etc.).
Land Acceptance, Disposal, Easements, etc.

Claims, Legal, Rules and Salaries.

Departmental Management and organizational matters.

Report from the Mayor on the State of the City.

NOTICE: The listing of Agenda items are those reasonably anticipated by the Chairman which may be discussed at the meeting.
Not all items listed may in fact be discussed and other items not listed may also be brought up for discussion to the extent

permitted by law.

CITY COUNCIL OF GARDNER
ELIZABETH J. KAZINSKAS
Chair, Finance Committee

*Pursuant to Governor Baker's March 12, 2020 Order Suspending Certain Provisions of the Open Meeting Law,
G.L. c. 304, §20, and the Governor’s March 15, 2020 Order imposing strict limitation on the number of people
that may gather in one place, this meeting of the Finance Committee will be conducted via remote participation.
The audio recording, transcript, or other comprehensive record of proceedings will be posted on the City's website
as soon as possible after the meeting.



CITY OF GARDNER, MASSACHUSETTS
CITY COUNCIL FINANCE COMMITTEE MEETING
Wednesday — April 15, 2020 - 12:00 PM
Remotely

AGENDA

CALL TO ORDER

ANNOUNCEMENT OF OPEN MEETING RECORDINGS

Any person may make a video or audio recording of an open session of a meeting, or may transmit the meeting through any medium, subject to
reasonable requirements of the chair as to the number, placement and operation of equipment used so as not to interfere with the conduct of the
meeting. Any person intending to make such recording shall notify the Chair forthwith. All Documents and exhibits used or referenced at the meeting
must be submitted in duplicate to the City Clerk, as they become part of the Meeting Minutes.

1-1 Review and Approval of the April 1, 2020 Regular Meeting Minutes.

2-1 #10250, An Order Appropriating $52,788.00 from Free Cash to FY2019 Firefighters
Salary and Wages Account (In City Council and Referred to Finance, 3/2/2020).

2-2 #10251, An Order Appropriating $54,818.67 from Free Cash to the Firefighters Salary and
Wages Account (In City Council and Referred to Finance, 3/2/2020).

4-1 A Measure Adopting Various Provisions of Chapter 53 of the Acts of 2020.

5-1 A Measure Discontinuing Use of AccuVote ES2000 Optical Scan Tabulators and
Implementing use of ImageCast® Precinct Optical Tabulators, effective for the September
1, 2020 State Primary.

6-1 A Measure Authorizing an Eighth Amendment to the April 9, 1968 Lease Between the
City and Henry Heywood Memorial Hospital (Ref: Council Calendar No. 10119).

6-2 A Measure Authorizing an Easement Relocation Agreement Between the City of Gardner
and Massachusetts Electric Company (Ref: Finance Committee Agenda Item No. 6-1).

ADJOURNMENT

Items listed on the Agenda are those reasonably anticipated by the Chair to be discussed at the meeting. Not all items listed may in
fact be discussed and other items not listed may also be brought up for discussion to the extent permitted by law.



CITY OF GARDNER, MASSACHUSETTS
CITY COUNCIL FINANCE COMMITTEE
MINUTES OF MEETING OF APRIL 1, 2020

The Finance Committee meeting was called to order by Council President James Walsh at
12:00 p.m. in the City Council Chamber, Room 219, City Hall. Finance Committee Members
Councillors Ronald Cormier and Elizabeth Kazinskas participated remotely.

Others participating were City Auditor John Richard and City Clerk Alan Agnelli, who were
present in the Chamber.

President Walsh asked if anyone present planned to record the meeting, in accordance with

the requirements of the Open Meeting Law, as follows:

Any person may make a video or audio recording of the open session of this meeting so long as
It does not interfere with the conduct of the meeting. All documents and exhibits used or
referenced at this meeting shall be submitted in duplicate to the City Clerk, as they become
part of the minutes of the meeting. Is there anyone present who will be recording this meeting?

No one responded.

1-1

Reading and Approval of Minutes of Prior Meeting.

On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth
Kazinskas, on call of the roll, it was voted to approve the Minutes of the March 11, 2020
Regular Meeting, as printed.

#10250, An Order Appropriating $52,788.00 from Free Cash to FY2019 Firefighters
Salary and Wages Account (In City Council and Referred to Finance, 3/2/2020).

President Walsh stated that the Order covers the cost of the proposed contract with the
Firefighter’s Union for FY2019, but that the Contract has not been signed by the City.
He said that at his request as Acting Mayor, the Law Department has commenced legal

proceedings in the Worcester Superior Court to determine whether he, as Acting
Mayor and the limitations associated with that under the City Charter, has the
authority to enter the Agreement on behalf of the City. He said that there is a
significant slowdown in the judiciary due to the pandemic, particularly on the civil
side, so it is unclear when the determination will be made. He noted that there was a
submission of correspondence from Matt Bettez on behalf of the Union and from the
former Mayor. Given the fact that the contract is unsigned, even if this Order was
passed, it wouldn’t be distributed because the contact is unsigned. He recommended
that the Committee ask for more time

Councillor Ronald Cormier agreed that any recommendation by the Committee should
wait until the City hears from the Court. Councillor Kazinskas concurred.

The Committee agreed to request more time on the following Order:

AN ORDER APPROPRIATING FROM FREE CASH TO FIREFIGHTERS SALARY
AND WAGES FY2019 ACCOUNT.
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CITY OF GARDNER, MASSACHUSETTS
CITY COUNCIL FINANCE COMMITTEE
MINUTES OF MEETING OF APRIL 1, 2020

6-1

6-2

ORDER: That there be and is hereby appropriated the sum of Fifty-Fifty-two Thousand
Seven Hundred Eighty-eight and 33/100 ($52,788.33) from Free Cash to the Fiscal 2019
Firefighters Salary and Wages Account.

#10251, An Order Appropriating $54,818.67 from Free Cash to the Firefighters Salary
and Wages Account (/n City Council and Referred to Finance, 3/2/2020).

President Walsh said that in his role as Acting Mayor, he received correspondence from
the Auditor noting an error in the computation for FY2020 FF wages. In his capacity
as Acting Mayor, he submitted a substitute Order to the Finance Committee and
Council with the corrected amount.

City Auditor John Richard stated that in the first computation, only 2% was used to
compute FY2020 wages, as opposed to 4%, which should have incorporated the 2%
from FY2019 and another 2% for FY2020. The recomputed amount is now $113,159.74.

President Walsh noted that when the matter comes before the Council, the substitute
Order would be taken up, since the Order presently before the Council is inaccurate.

The Committee agreed to request more time on the Substitute Order:

AN ORDER APPROPRIATING FROM FREE CASH TO FIREFIGHTERS SALARY
AND WAGES ACCOUNT.

ORDER: That there be and is hereby appropriated the sum of One Hundred Thirteen
Thousand One Hundred Fifty-Nine and 74/100 ($113,159.74) from Free Cash to the
Firefighters Salary and Wages Account.

A Measure Authorizing an Eighth Amendment to the April 9, 1968 I ease Between the

City and Henry Heywood Memorial Hospital (Ref Council Calendar No. 10119).
President Walsh stated that Items 6-1 and 6-2 are not pending before the City Council,

but only with the Finance Committee.

The Committee postponed action until Attorney Phillips completes her research.

A Measure Authorizing an Easement Relocation Agreement Between the City of
Gardner and Massachusetts Electric Company (Ref’ Finance Committee Agenda No. 6-1).
President Walsh stated that Atty. Phillips communicated with him on March 25 and
advised that Heywood Hospital Win Brown informed her that Heywood would
indemnify the City against costs to Massachusetts Electric (MECO) up to a very
reasonable dollar limit and that she would reach out again to MECO.

The Committee postponed action until Attorney Phillips completes her research.
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CITY OF GARDNER, MASSACHUSETTS
CITY COUNCIL FINANCE COMMITTEE
MINUTES OF MEETING OF APRIL 1, 2020

NEW BUSINESS

A Ruling from the Attorney General Relative to an Open Meeting Law Complaint.
Citing Assistant Attorney General Elizabeth Carnes Flynn Ruling of March 13, 2020,
concerning an Open Meeting Law Complaint previously filed, President Walsh read
aloud the Conclusion from the Ruling, as follows:

“For the reasons stated above, we find the Council violated the Open Meeting
Law by improperly deliberating via email on September 4. We order immediate
and future compliance with the Open Meeting Law, and caution that similar
violations in the future may be considered evidence of intent to violate the Law.
940 CMR 29.02. We also order that the Council release the September 4 email
referenced in this letter to the public within 30 days following its receipt of this
determination.”

President Walsh said that the Ruling would appear on the Council’s April 6, 2020
Calendar.

Continuing, President Walsh stated that he communicated with Attorney Flynn and
questioned the method by which release of the e-mail to the public would satisfy the
ruling. He said that she indicated that releasing it by including it with the Minutes,
would constitute sufficient release to the public, as it would be available upon request
and posted on the City’s website. He suggested that the Committee recommend that
the Council vote to place the communication on file and that former Councillor
Christine Johnson’s September 4, 2019 e-mail be included in the Minutes of the April
6, 2020 Meeting.

Councillor Ronald Cormier requested that a motion be drafted by the City Clerk for
presentation by the Finance Committee at Monday’s meeting.

ADJOURNMENT
On a motion by Councillor Ronald Cormier and seconded by Councillor Elizabeth Kazinskas,

on call of the roll, it was voted to adjourn at 12:14 p.m.
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Gardner FF Negotiation
March 2, 2020
Page 4

Following the ratification the MOA by the Union, the progression of the CBA to final approval is
as follows:

o 01/03/2020 — Debra Pond completed contract document changes and sent them to John
Flick and Mayor Hawke for review.

Mayor Hawke and the members of the new City Council were sworn into a new term of office on
January 6, 2020. It was expected that Mayor Hawke would resign imminently as he had accepted
a position as Town Administrator in Westminster, MA. January 6, 2020 was also the inaugural
meeting of the new City Council. The only order of business before the City Council was the
election of a Council President.

e 01/13/2020 - Received communication from Dan Morgado inquiring on status.

e 01/13/2020 — Debra Pond emailed John Flick and Mayor Hawke regarding status of the
contract review.
01/13/2020 — John Flick responded via email that contract document looked good.
01/17/2020 — After no response from Mayor Hawke on the status of contract review, Debra
Pond spoke with John Flick and they decided to forward the documents to the Union for
final review.

e 01/17/2020 — Contract with changes marked was sent to Union (Jeremy Salo) with wage
schedule via email.

The next regular meeting of the City Council was Tuesday January 21, 2020. Mayor Hawke
resigned that same day effective at 4:30 PM. The City Council convened at their normally
scheduled time of 7:30 PM. At the time of the Council meeting Gardner had no Mayor. City
Council President James Walsh, thereafter, assumed the duties of Acting Mayor.

Following the resignation of Mayor Hawke, discussions with the Union continued in order to reach
a final agreement, as follows.

o 01/24/2020 (@ 3:11 PM ~ after City Hall closed) — Received email from Union with issues
requiring review, which included minor language changes. Also notified City that there
was a change in one Union officer: Maithew Bettez replaced Greg Doyle.

e 01/24/2020 (@ 3:25 PM from mobile device) — Debra Pond requested a meeting with the
Union to review in person.

o Last week of January (not sure of exact date) Jeremy Salo and Matt Bettez stopped by
Debra Pond’s office. Questions were discussed, including wage schedule. Debra Pond
informed Union she would make some language modifications and discuss the wage
schedule with John Flick. The wage schedule was originally drafted with the ambulance
agreement for each fiscal year plus the additional percentage agreed to tin the MOA-FY19
— 4%, FY20 — 5% AND FY21 - 2%. The Union wanted the percentages calculated out as
follows: FY19 2% (ambulance), FY19 2% (MOA); FY20 3% (ambulance), FY20 2%,
FY21 2% - for EMT wage schedule. This change resulted in a slight increase in the
appropriation needed.



Gardner FF Negotiation
March 2, 2020

Page 5

02/07/2020 — Jeremy Salo emailed Debra Pond inquiring about status of wage schedule.
Debra Pond informed Jeremy Salo that it was all set and that all changes would be
completed and sent over the following week.

02/11/2020 Debra Pond emailed language changes to Jeremy Salo. Language changes were
approved by Union.

02/11/2020 The Union requested a format change to the wage schedule. Debra Pond
revised and emailed a new wage schedules to the Union for review per the Union’s request.
02/12/2020 Jeremy Salo identified a few issues with wage schedule via email to Debra
Pond.

02/12/2020 Wage schedules were further adjusted (spreadsheet formulas) and two full
contract documents were prepared for execution.

02/12/2020 Union executed the Contract documents. Documents were presented to Acting
Mayor Walsh for execution, who requested a signature block for John Flick (as to approval
of form) and John Richard, City Auditor (as to availability of funds). Both signature blocks
were added.

02/19/2020 - City Auditor, John Richard prepared retroactive pay calculations.
02/24/2020 — Acting Mayor Walsh requests history of CBA negotiations and mediation
from the City’s Law Department.

02/25/2020 — Leah Barrault, the attorney for the Union filed a Charge of Prohibited Practice
against the City.

02/26/2020 — John M. Flick, Esq. sends e-mail to Acting Mayor Walsh at 1:17 PM advising
that a money order should be submitted to the City Council seeking an appropriation to
fund the CBA.

02/26/2030 — Acting Mayor Walsh submits a money order to the City Clerk’s office for
submission to the City Council at 2:57 PM, CBA remains unsigned by Acting Mayor Walsh
while awaiting analysis from Law Department regarding the CBA negotiation history and
the Acting Mayor’s authority to sign the CBA.

This timeline is provided in order to facilitate the legal analysis of your authority as Acting Mayor to sign
this CBA. The signing of the CBA by all parties prior to the approval of the appropriation is
contemplated by M.G.L. c. 150E, §7. Technically once the CBA is signed, a request is then sent
to the City Council to approve the appropriation necessary to fund the CBA. Should the Council
not approve the appropriation, the CBA is sent back to the City and Union for further
negotiations. M.G.L. ¢. 150E, § 7(b).

As you know Section 32 of the City’s Charter only permits the acting mayor to act in matters

“not admitting of delay.” An acting mayor is further limited by the Charter in that an acting
mayor cannot make long term appointments. Therefore, in accordance with the Charter, the

acting mayor does not possess full executive authority as does a duly elected mayor. As we have

discussed, there are two court cases which address the meaning of the clause “matters not
admitting of delay”: Ryan v. City of Boston, 204 Mass. 456 (1910), and Dimick v. Barry, 211



Gardner FF Negotiation
March 2, 2020
Page 6

Mass. 165 (1912). Despite the age of these cases, they present the controlling law on the
meaning of the clause “matters not admitting of delay.”

In Ryan v. City of Boston, the Court considered the validity of a contract to
construct a public sewer signed by the then acting mayor Whelton. The Court
posed the question:

“But the powers of an acting mayor are expressly limited . . . to matters requiring
immediate action. If this limitation is applicable to the defendant city, the contract is
invalid, as it does not appear there was any urgent public necessity for the construction of
the sewer.” Ryan, at 459.

Dimick v. Barry provides a more robust analysis of the meaning of the clause “matters not
admitting of delay.” In presenting its initial analysis the Dimick Court states:

“While this language should not be given narrow or refined interpretation and should be
construed in view of the practical necessities of municipal administration . . .. The words
are both plain and emphatic. They express a definite conception of a necessity so
importunate that it cannot be resisted with reason.” Dimick at 166-67.

The Dimick Court provides concrete examples to illustrate the meaning of “matters not admitting
of delay.” These examples include the following:

“Cases might arise where it would be apparent as matter of law upon the face of the
papers that the approval of the order was ‘a matter not admitting of delay.’ Such an
inference might be drawn respecting a warrant for an election or an appropriation of
money to be used for a Fourth of July celebration or a corporate anniversary, or like
orders where time appears to be of the essence of the subject.” Id. at 167.

“Appropriations necessary for immediate payment of fixed charges of various municipal
departments would come within this rule.” Id.

Ultimately, the Efimick Court concluded: “The mayor is the one designated by law to be the
executive of the city. It is not a mere passing incident which enables another to supplant him, but
a pressing urgency of an unusual kind.” Id. at 168.

There is no case law which addresses the interpretation of this limiting language in the context of
negotiating and executing a collective bargaining agreement in accordance with M.G.L. c. 150E.
When considering if a matter is “not admitting of delay” other factors to consider are whether or
not the matter was before, and agreed upon, by the duly elected mayor, and the amount of time a
matter had been pending before the municipality. See /d.

In the current matter regarding the CBA with the firefighters, M.G.L. c. 150E, §7 requires that
upon execution of the CBA by both parties, the City is obligated, within 30 days of full
execution, to seek appropriations to fund the contract from the appropriate legislative body. The
threshold question is whether or not you, as Acting Mayor, have the legal authority to sign the



Gardner FF Negotiation
March 2, 2020
Page 7

CBA. On the one hand, and as can be seen from the above timeline, this has been a lengthy
bargaining process. The length of time that passed between the initiation of negotiations and the
mediation of the MOA, the fact that multiple issues were raised by the Union regarding the
interpretation of the MOA and their application to the CBA’s wage schedule (after Mayor
Hawke had resigned), support a conclusion that the execution of the CBA by the City isnota
matter “not admitting of delay” and that the execution of, and adoption of the terms of, the CBA
are properly left to the new Mayor.

When considering the fact that the final terms of the CBA were negotiated during a protracted
mediation process with the Joint Labor Management Commission, involved Mayor Hawke, and
ultimately resulted in a signed MOA during Mayor Hawke’s term of office, supports a
conclusion that Mayor Hawke would have executed the CBA were he still in office. However,
the fact that the Union continued to negotiate the interpretation of the MOA as it applied to the
wage schedule raises a significant question regarding the former Mayor’s willingness to sign the
CBA and request an appropriation from the City Council to fund the CBA. One could conclude
that Mayor Hawke would not have signed the CBA in that circumstance. Nevertheless, this is an
argument based on speculation and as Acting Mayor, speculation as to what the previous Mayor
would have done is not a basis upon which you can assert any authority as Acting Mayor.

As you know, the limitations of your authority as Acting Mayor to execute contracts and bind the
City leaves any contracts you do execute open o challenge. In looking at the facts and the
timeline set forth herein (in particular the Union’s continued negotiations after Mayor Hawke
resigned) presents a significant legal question regarding your authority to execute the CBA and,
should you do so, whether the enforceability of the CBA could be successfully challenged either
by a Mayor to be elected in May 2020, another collective bargaining unit, or third parties
challenging your authority as Acting Mayor.

The case law clearly states that you, as Acting Mayor, have the ability to use your sound
judgment in deciding in this matter, as all others, to act and execute the CBA. Nevertheless, in
order to ensure that the CBA is binding on the City, should you sign it, it may be prudent to
obtain a judicial determination as to your authority to act in this particular instance.

Please let the Law Department know if you require any additional information at this time.

. Flick

Cc:  Debra Pond, Human Resources
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JAMES L. O’CONNOR, JR.
January 28, 2020

Finance Committee
Gardner City Council
City of Gardner

95 Pleasant Street
Gardner, MA 01440

Re:  City of Gardner and Heywood Memorial Hospital
Dear Committee Members:

I am writing to summarize the conclusions set forth in a detailed letter to the Mayor in
September of 2019 regarding the lengthy history of a lease arrangement between the City and
Heywood Memorial Hospital (the hospital). At that time, the Mayor wanted to know; 1) if the
hospital is occupying City-owned land not covered by the current iteration of the lease and if so,
2) how it may be remedied.

After an extensive review of the many documents recited in that letter, I advised the Mayor
that, in my opinion, the hospital is currently occupying land that is not included in the current
version of the Lease.

Under the original 1968 lease, the hospital leased two parcels of City owned land; one
consisting of (8.02 acres) located on the north side of the hospital and another consisting of 1.40
acres located on the south side of the hospital. A series of amendments to the original lease were
negotiated and agreed to by and between the parties over the years.

In 1998, the City sold three (3) parcels of land to the hospital. The land sold included all
of the 1.40 acre parcel referenced in the original 1968 Lease and other City owned land. The
hospital’s recent suggestion that the description of the leased land in the 1998 Amendment
reducing its leasehold to 2.16 acres was in error and is not supported by the documents or the
record of the 1998 transactions. In fact, the hospital’s own Resolution, set forth in its Clerk’s
Certificate of the vote for the hospital’s acquisition of the City owned parcels specifies that, “[i]n
consideration of a grant by the City....of title to certain land... the Hospital ... shall release to the
City the Hospital’s leasehold interest in approximately 5.86 acres of land....” (emphasis supplied).
The leasehold interest released to the City was a portion of the 8.02 acre parcel. The 1998
Amendment specifies that the reduced size of the original 8.02 acre parcel would continue to be
leased by the hospital and “will thereafter contain 2.16 acres.” (emphasis added). The hospital’s
own records support the conclusion that the acreage released to the City and the acreage that would
continue to be leased (5.86 + 2.16) equaled the entirety of the original 8.02 acre parcel. I have been
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JAMES L. O’CONNOR, JR.

February 7, 2020
Winfield S. Brown, President and CEO
Heywood Healthcare
242 Green Street
Gardner, MA 01440

Re:  Green Street Parking Lot Land Lease
Dear Mr. Brown:

I was retained by the City of Gardner to review certain issues raised in your May 20,
2019, letter to the City Council regarding the “Green Street Parking Lot Land Lease.” Your letter
concerned, among other things, the number of acres being leased to the hospital by the City, and
the related matter of the hospital’s encroachment on a utility easement the City granted to
Massachusetts Electric Company (MEC) in 1973 on the same property.

I reviewed relevant documents, including all amendments to the hospital’s original 1968
Lease with the City, as well as the information provided in your letter concerning whether the
land described in a 1998 Amendment leasing 2.12 acres of land to the hospital was an error. I
have concluded that it was not a mistake, and I am happy to set forth my reasons in detail. I am
also happy to address concerns regarding the easement granted to MEC. Currently, a package of
materials provided to the City by MEC to affect a relocation of this easement is under review in
my office.

There are several matters that need to be resolved between the City and the hospital
before the lease can be amended and MEC’s relocation plan endorsed by City officials. Would
you please direct me to the person with whom I should be speaking to resolve these issues?
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0. Deborafy Pt s,

C. Deborah Phillips

CDP/st

cc: Acting Mayor




unable to reconcile the hospital’s current view that the City intended to allow it to retain a leasehold
in 3.13 acres, or that the hospital did not realize it was retaining only 2.16 acres with these
documents.

Regardless, the occupation of City-owned land not governed by the lease may be remedied
on terms agreed to by and between the parties. A proposed amendment to remedy the matter
between the City and the hospital (the Eight Amendment) is enclosed.

The situation is complicated by the rights of a third party, Massachusetts Electric
Company (MEC). This public utility holds an easement over a portion of the land currently being
occupied by the hospital and not subject to the lease. The hospital was informed of this easement
in 1973 and assented to it (see Book 5396, Page 228 in the Worcester County Registry of Deeds;
Plan Book 389, Page 38). The hospital was reportedly reminded by MEC of the easement’s
location during the planning phase for construction of its new parking facility. Nevertheless, the
construction and resulting facility encroaches on MEC’s easement.

To avoid more costly remedies, MEC has agreed to relocate its easement, and developed
and provided to the City a complete package of documents to reflect this relocation.

The proposed Easement Relocation Agreement with MEC requires the City to pay all of
MEC’s relocation costs, and it includes an estimate of less than $2,000.00 for these costs. The
proposed Agreement also requires the City to guarantee payment for any and all costs, known or
unknown, associated with the relocation. I am in the process of seeking some modifications to this
proposed Agreement.

To advance this matter, with your approval, I would like to contact the hospital and identify
an individual with whom I may correspond regarding the situation, with an eye towards negotiating
a payment or reimbursement agreement with the hospital for any financial obligations the City
may have under the final Easement Relocation Agreement with MEC.

If you have any further questions or concerns regarding this matter, please do not hesitate
to contact me.

Very truly yours,
C. Deborah Phillips

CDP/st
Enclosure



EIGHTH AMENDMENT TO LEASE

THIS EIGHTH AMENDMENT TO LEASE made this day of , 2020, by
and between the CITY OF GARDNER, a municipal corporation duly organized and existing under
the laws of the Commonwealth of Massachusetts, acting by and through its Acting Mayor, as
Mayor and as successor to the rights, privileges, duties and liabilities of the CITY OF
GARDNER'’S former Public Works Board and its Director of Public Works (the “City” or
“Lessor”) and HENRY HEYWOOD MEMORIAL HOSPITAL, a charitable corporation
organized under the laws of the Commonwealth of Massachusetts and having a principal office at
242 Green Street, Gardner, Massachusetts 01440 (the “Hospital” or “Lessee”).

Recitals

WHEREAS the City is the Lessor and the Hospital is the Lessee of a certain parcel of land
situated on the westerly side of Green Street in Gardner, as further described in a Lease Agreement
dated April 9, 1968, and recorded in Worcester District Registry of Deeds, Book 4869, Page 185,
(the “Lease™), as amended by: 1) an agreement dated October 21, 1980, recorded in said Registry
in Book 7135, Page 310 (First Amendment to Lease), 2) an amendment dated December 2, 1980,
recorded in said Registry in Book 7135, Page 314 (Second Amendment to Lease), 3) by an
agreement dated January, 1986, also called an amendment and certified by the city clerk as being
signed January 21, 1986 (Third Amendment to Lease, unrecorded), 4) by an amendment entitled
“Amendment to Lease Agreement,” endorsed by the Mayor on January 26, 1998 (Fourth
Amendment to Lease, unrecorded; see Deed also signed by the Mayor on January 26, 1998,
recorded in said Registry in Book 19750, Page 159), 5) by amendment entitled “Second
Amendment,” dated May 11, 2000, recorded in said Registry in Book 22705 Page 320 (Fifth
Amendment to Lease), 6) by amendment entitled “Third Amendment to Lease,” dated July 25,
2016, recorded in said Registry in Book 55817 Page 392 (Sixth Amendment to Lease), and by 7)
amendment entitled “Fourth Amendment to Lease,” dated September 14, 2017, and recorded in
said Registry in Book 57862 Page 98 (Seventh Amendment to Lease);

WHEREAS, in 1997, the City and the Hospital negotiated the sale of certain land by the
City to the Hospital, including Parcel Two leased to the Hospital under the Lease, and the release
of a portion of the Hospital’s leasehold in Parcel One;

WHEREAS, on October 14, 1997, the Hospital’s Board of Trustees resolved to pay the
City Twenty-Four Thousand Five Hundred ($24,500) Dollars for the purchase of said property
and to release the Hospital’s leasehold in approximately 5.86 acres of said Parcel One;

WHEREAS, the Amendment to Lease Agreement endorsed on January 26, 1998 (Fourth
Amendment to Lease), specifically reduced the area being leased by the Hospital to a parcel
containing 2.16 acres, more or less;

WHEREAS, the City did convey said property to the Hospital by a Deed signed by the
Mayor on January 26, 1998 (the same day the Fourth Amendment was endorsed), and recorded
in said Registry in Book 19750, Page 159;



WHEREAS, in 2007, the City’s Planning Board granted the Hospital a Special Permit
dated October 9, 2007, to expand the Hospital’s parking facilities, said permit being recorded in
said Registry in Book 42418, Page 1;

WHEREAS, the Hospital did thereafter expand its parking facilities to an area that
exceeds the 2.16 acres leased by the City to the Hospital as part of the 1997 negotiations, as
commemorated in the Deed and the Fourth Amendment; and

WHEREAS the Parties now desire to resolve this pretermission;

NOW THEREFORE, in exchange for the mutual promises contained herein, and other
good and valuable consideration, the sufficiency of which the Parties affirm, the City and
Hospital agree as follows:

Atticle 1 of the Lease Agreement dated April 9, 1968 be amended to read as follows:

1. The Lessor leases to the Lessee the premises in the City of Gardner, County of
Worcester, Commonwealth of Massachusetts, described as follows:

A certain parcel of land situated in the City of Gardner, County of Worcester,
Commonwealth of Massachusetts bounded and described as follows:

BEGINNING at a point on the westerly sideline of Green Street at the northeasterly
comer of land now or formerly of Henry Heywood Memorial Hospital;

THENCE S69°06’14”W by land of said Henry Heywood Memorial Hospital one hundred
eighty and 09/100 (180.09°) feet to a point;

THENCE Northerly over land of the City of Gardner along a curve concave to the east
having a radius of eight hundred twelve and 50/100 (812.50") feet, an arc length of three
hundred sixteen and 37/100 (316.37°) feet to a point;

THENCE N03°01°05”E over land of the City of Gardner two hundred twenty six and
86/100 (226.86") feet to a point;

THENCE northerly over land of the City of Gardner along a curve concave to the west
having a radius of one thousand seven hundred eighty-seven and 50/100 (1,787.50") feet,
an arc length of two hundred thirty-eight and 84/100 (238.84°) feet to a point;

THENCE N85°21°45”E over land of the City of Gardner one hundred eighty and 00/100
(180.00°) feet to a Worcester County highway bound on the westerly sideline of Green
Street;

THENCE Southerly by the westerly sideline of Green Street along a curve concave to the
west having a radius of one thousand nine hundred sixty-seven and 50/100 (1,967.50”)



feet, an arc length of two hundred sixty-two and 89/100 (262.89°) feet to a Worcester
County highway bound,;

THENCE S03°01°05”W by the westerly sideline of Green Street two hundred twenty six
and 86/100 (226.86’) feet to a point;

THENCE southeasterly by the westerly sideline of Green Street along a curve concave to
the east having a radius of six hundred thirty-two and 50/100 (632.50°) feet, an arc length
of two hundred forty-one and 24/100 (241.24’) feet to the point of beginning.
CONTAINING 3.13 Acres.
The remaining land in PARCEL ONE, as previously described in Article 1 of the April 9, 1968
Agreement, is released by the Lessee to the full ownership and control of the City of Gardner

(Lessor).

This description of the leased area set forth herein shall be binding on the parties notwithstanding
any prior revisions, agreements, or amendments to the Lease.

All other terms of the original Lease agreement, as amended from time to time, shall remain in
full force and effect until the end of the original lease term, which remains April 8, 2067.

See Vote of the City Council attached hereto as Exhibit A.

EXECUTED in Gardner, Massachusetts as a sealed instrument the date first above
written.

CITY OF GARDNER

By: James M. Walsh, Esq., Acting Mayor

HENRY HEYWOOD MEMORIAL
HOSPITAL

By: Winfield S. Brown, CEO/President Robert Crosby, CFO
As auth. (See Book 58824, Page 305)



COMMONWEALTH OF MASSACHUSETTS

WORCESTER, ss , 2019

Then personally appeared the above named, James M. Walsh, Esq., Acting Mayor, duly
authorized and declared that he executed the foregoing instrument as the free act and deed of the
City of Gardner, before me,

Notary Public
My Commission Expires:

COMMONWEALTH OF MASSACHUSETTS

WORCESTER, ss , 2019

Then personally appeared the above named, Winfield S. Brown, President of Henry Haywood
Memorial Hospital, duly authorized and declared that he executed the foregoing instrument as
the free act and deed of the City of Gardner, before me,

Notary Public
My Commission Expires:

COMMONWEALTH OF MASSACHUSETTS

WORCESTER, ss , 2019

Then personally appeared the above named, Robert Crosby, CFO, duly authorized and declared
that he executed the foregoing instrument as the free act and deed of the City of Gardner, before
me,

Notary Public
My Commission Expires:
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